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Syllabus. of the case.Statement

Hiram Boren

v.

Henry et al.M. Smith

Registry countyathe seatits elections removalapplication to1. for oflaw—of
electors, prevent frauds in1866, providing the and toregistryThe act of for of

uponpurposeelections, deciding theapply for the ofdoes not to elections held
countyaremoval of seat.

a courtchancery in such While ofa court2. cases.Jurisdiction—of of
persons has electedchancery which of two beenwill to determinenot interfere

office, yet,office, parties an in of an electiontry rightsor of hold caseto the to
question county seat, is to haveupon the removal of a which claimedof the

byresult,removal, that such the rea-allegedin if it was notfavor of isresulted
one,held, a courtillegally beingor the vote not a fairbeingson of the election

chancery jurisdiction impeachingof at instance of those thewill entertain the
is, although inquiry mayelection, countythe thatto where seat inci-determine

fairly taken,dentally question, vote hadwhether the been and ifinvolve the
therein, polls.purgeto thefraud had intervened

Appeal the Circuit of Pulaski thefrom Court county;
Hon. Olney,John Judge, presiding.

to restrain andin for anThis was.a biil chancery injunction
fromthe of county,of seat Pulaskithe removal countyprevent

the billOn theto Hound hearing,Horth Caledonia City.
to this court onand the cause wasdismissed, broughtwas

inare stated theThe facts sufficiently opinion.appeal.

.Dougherty & for theMessrs. Davidge, appellant

Wesley &and Mulkey, Wheeler,Mr. Sloan Messrs. Wall
thefor appellees.

the of the Court:Justice delivered opinionMr. Walker



et al. 483Boren v. Smith1SG8.]

of the Court.Opinion

anIt the 16th of act ofI860,that on day February,appears
the citizensGeneral was ofAssembly enablingapproved,the

and thePulaski to vote forcounty countyagainst removing
seat, from Mound actCaledonia to This took effect fromCity.
and after the anits On act wasday previous,passage.

andelectors,for the of toadopted, registry preventproviding
elections,frauds in which into effect from and after itswent
An election was held on the 13th of thepassage. March,day

named in act;the returns wereday made, and it there-was,
declared that afrom, there was of 313 invotes favormajority

of the removal. this bill was anfiled, forThereupon, injunc-
tion to restrain and the removal of seat,theprevent county
because there was no of the hadvoters before the hold-registry

of the election, and that thereing were more fraudulent votes
forcast removal than the theindicatedmajority books.by poll

A demurrer was filed to bill,the but court;overruled theby
a was thehad,hearing anddissolvedtemporary injunction
the bill dismissed.

Was this an election inspecified the law? Itregistry
the ofboard torequires meet on threeregistry weeksTuesday,
toprevious State,any or town andcounty, city election, pro-

ceed to make a &e.list, The act further declares that they
shall meet on of the weekTuesday the election, forpreceding
the of andpurpose therevising lists. Itcorrecting registry
will be observed that an election of this character is not em-
braced in this It is not what islanguage. understood as a
State, or towncounty, city election. as all areThey, know,
for the to fillelection officesof these various ordepartments
divisions of the State Had thegovernment. General Assem-
bly to embrace andesigned election of this character, they
would have named as did thespecifically it, they or-others,
employed Had thelanguage sufficiently comprehensive.
act declared that the should be made before or allregistry any
elections, a different would havequestion been presented.
When there are other elections authorized and therequired by



Boren v. T.,484 Smith et al. [June

the Court.ofOpinion

athan those and when havelaw, enumerated, they specified
we must thoseconclude that not named wereportion only,

be fromintended to excluded the of the law. Thisoperation
the natural andis reasonable and accords withinterpretation,

the received canons of interpretation.
to the ofWe now come foundfraud,question and, having

the abstract so and we have beenmade,imperfectlymeager
to read the entire bill of to learn whatcompelled exceptions,

the was on the in the ITocourt below.proof hearing portion
the inof evidence introduced has beenby appellee printed

and but a statement ofthe of thatabstract, meagre appellant.
rule toThe in reference abstracts has been disre-entirely

thein this and record and notvoluminous,case,garded being
awell amount of labor beenhasunnecessaryprepared, large
the which have ifcourt, heen avoidedwouldimposed upon

had even been an index to the athe abstract record. After
theof we are of theevidence,careful consideration opinion

has failed to establish that fraudulent votes werethat appellant
has,the returned. Heto a number thancast, majoritygreater
notcast,that fraudulent votes butestablished weredoubt,no

to that extent.
the election was fairlyof election thatThe testifyjudges

voteno tothatthem;conducted they permitted personby
or the fact wasvoter,to aunless knew him be legalthey

thestate thatof well-informedA number personsproved.
at between fourtime,thatwas,of the citywhite population
it less threeat fromthousand,five and noneand thanplace

extra-that the vote wasIt does notto four thousand. appear
it isAnd, whensuch aforordinarily heavy population.

inelection,the ITovem-that the vote at precedingremembered
itone thatand no denieshundred andwas four forty-six,ber,

thestate thatwhenelection,a fair and witnesses popula-was
violentnot seem to be aincreased,had it would pre-tion

was, that number ofat least,conclude that theretosumption
And theelection. postmastervoters at this deputylegal



v.Bokeh Smith et al.1868.] 485

Court.of theOpinion

thatswears he knows voted,449 of those who to be residents
of the and entitled to vote, and hiscity, thebrother, postmas-

toter, swears 401 that he knows were entitled to vote. If this'
was the evidence, and the balance theonly of votes were
excluded, still it would leave a of the votes in favormajority
of removal.

The books, however, must bepoll as controlingregarded
evidence, until overcome In behalfby ofsatisfactory proof.

several witnesses asappellant, state it their belief that there
were not three voters inhundred the atexceeding legal city
the time the election was held. This character of evidence is
not sufficient to contradict the and thebooks, election ofpoll
three months shows there were,thatprevious then, fifty per
cent, more than ofAnd the numberthey suppose. illegal
voters does not, reach aproved hundred. And theperhaps,
fact that some of the witnesses unable to rememberwere more
than two hundred and theto of whosetwenty fifty persons

werenames on the residents of thebooks, as is notpoll city,
evidence the vote to be reduced to thatrequiring number.
Witnesses no have been diddoubt, found who notmight,

of theknow voters. And the fact that thefifty sheriff found
but a few of those inthat were named the subpoena,

evidence, was not of that forcible characteralthough necessary
to all theirstrike of names from the books. From hispoll
evidence, we infer that he nomade as heeffort,great only

of of the whospeaks having was unableinquired postmaster,
to direct him hewhere would He does notfind them. state
that madehe of seems haveand to beeninquiry others, easily

tosatisfied return the not found. theSo, whethersubpoena
evidence be considered or we deem itseparately collectively,
insufficient to sustain the bill.

thatIt was the court below had no tourged jurisdiction
theentertain bill. It no true that a court ofis, doubt, equity

will never interfere to determine which of two haspersons
been elected to an or to the ofoffice, to holdtry rights parties
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andan in cases tiie law has affordedas, suchoffice, adequate
is a mere elec-still this not contestedremedies,appropriate

' theis to of a have theIt determine where citizens countytion.
itis inci-true,to transact business. It mayright publiclegal

the vote has beenthe whetherinvolvedentally fairlyquestion
committed, thetaken, and if fraud has been to purge polls.

that a vote shall beOur constitution has declared such
And intaken before a seat can be removed. makingcounty

the willthat it thatthat is manifest wasitprovision, designed
of the the voters of the should con-of countymajority legal

render this fundamentaltrol. It would defeat that andobject,
of theif the sense theof majority legalprovision inoperative,

be overcomevoters, byconstitutionally expressed, might
as the consti-or other fraudulent means. Andvoters,illegal

tution, the have failed to afford a tolaw, remedyand specific
from itdefeated, eminentlythis isprevent provision being

the relief in suchthat should affordequity requisiteproper
in to this,isAs there no law similarcases. England

and the laws of otherconstitution,of our organicprovision
it is not toare to have no such bebelieved provision,States

be found which tothat basemay uponexpected precedents
But if our ofof a court of courtsthe equity.jurisdiction

action, to refusein the absence ofwere, relief,legislativeequity
fraud, be renderedcould, byconstitutionalthis provision

defeated. The decree of the courtand whollyinoperative
is affirmed.below

Decree affirmed.


